United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1918. 

No. 3222. 


ROY A. GILDER. APPELLANT, 

VS. 

EMMA .T. DICKENS. 



APPEAL FROM THE 


SUPREME COURT OF THE 


DISTRICT OF 


COLUMBIA. 


FILED NOVEMBER 7, 1918. 
PRINTED NOVEMBER 13, 1918. 



Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1918. 

No. 3222. 


ROY A. GILDER, APPELLANT, 

vs. 

EMMA J. DICKENS, APPELLEE] 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX 

Original. Print 


Caption . , t j 

Complaint . I I 

Summons . o .> 

Notice . ;• 

Marshal's return . 4 ^ 

Memorandum: Trial—-contest . 4 x 

Judgment . 4 

Appeal and notice of. 4 4 

Undertaking on api>eal. 7, 4 

Certificate of municipal court on appeal. »; 5 

Afiidavit of plaintiff under rule 10. 7 5 

Affidavit of defense. 10 7 

Verdict: judgment: apitcai noted. ll» K 

Memorandum: Supersedeas bond approved and filed. l*j 0 

Assignment of errors. i;{ 0 

Designation of record. 14 10 

Clerk's certificate. 15 1<> 


Judd & Detweiler (Ixc.), Printers. Washington, D. C.. November 8 , 1018 





















Court of Appeals of the District of Columbia. 

I 

No. 3222. 

Roy A. Gilder, Appellant, 
vs. 

Emma J. Dickens. 

a Supreme Court of the District of Columbia. 

At Law. No. 61533. 

Emma J. Dickens, Plaintiff, 
vs. 

Roy A. Gilder, Defendant. 

Exited States of America, 

District of Columbia, ss: 

He it remembered, That in the Supreme Court of the District of 
( olumbia, at the ( ity ot Washington, in said District, at the times 
heieinatter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint. 

Filed August 5, 1918. 

Complaint and Summons—Landlord vs. Tenant. 

In the Municipal Court of the District of Columbia, No. 321 John 

Marshall Place. 

No. L. & T. 162,524, 61,533. 

Emma J. Dickens, Plaintiff, 
vs. 

Roy A. Gilder, Defendant. 

District of Columbia, To wit: 

A om ( omplamant Emma J. Dickens being first duly sworn ac¬ 
cording to law, states that she is entitled to the possession of the 

1—3222a 
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,nj<,.< I.ciiiji upper apnrtnteiit ;tl No. B>4(> Monroe Street. Noith- 
wcsl. Wiishiiigtoii, located in the District of Columbitt, and that the 
< 111 iic is unlawfully detained from her and held without right hy the 

defendant Itov A - . (iilder to .. the complainant had heretofore 

rented the said premises as a monthly tenant hy sufferance and . 
whose tenancy and estate has been determined by the service ot a 
due notice In’ipiil. Complainant further says that she is the owner 
of said premises * is now. with other members ol her family, 
employed l.v the fnited States (iovernnient at Washington A neces¬ 
sarily roomies the possession of said premises, for her own use A that 
of her family. Complainant therefore prays that a Summons lie 
issued, commanding the defendant to appear and show cause why 
jnd-ment should not he given against him lor the restitution ol the 
possession of said premises, and costs of this smC^ ( , )|( . KENS 

KDWIX 1.. WILSON. 

All'll for C om/tlnmant. 

2 Subscribed nnil sworn to before me tliis 17th <ls*y ol July. 

A ‘ ” mK albkbt w. okabbe, 

Xotaru Public. I seal. I 


Sll III III Oils. 

In the Municipal Court of the District of Columbia. 

******* 

The President of the United States to the Defendant, Hoy A. (older, 
(Greeting: 

Yon are hereby snnnnoned to appear in this (’onrt on the dO day 
of Julv. A. D. 1918, at 10 o'clock a. m., to answer the plaintiffs com¬ 
plaint and show cause why judgment should not he given against 
von for the restitution of the possession of the premises described in 
the complaint under oath filed herein hy said plaintiff and costs ot 
this suit, and in ease ot your failure so to appear ami answer, the suit 

will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this 18 day ot July, 

A ‘ D ' 1918 ' BLANCHE NEFF, [seal.] 

Clerk, 

By R. A. BRYANT, 

Assistant Clerl:. 


1.00 Pd. Clerk. 
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3 Notice. 

Filed Aug. 5, 1918. 

Washington, D. C., June 12", 1918. 
61,533. 

Mr. Roy A. Gilder, 1346 Monroe Street, N. W., Washington, D. C. 

Dear Sir : Being desirous of having for my own use the property 
now occupied by you and owned by me, the same being the upper 
apartment at No. 1346 Monroe Street, Northwest, Washington, in 
the District of Columbia, 1 hereby notify you to vacate and quit said 
premises on the 15th day of July, 1918. 

EMMA J. DICKENS, 

Owner. 

(Endorsed.) 

A signed duplicate copy of within notice served on Roy A. Gilder 
by the undersigned this 13tli day of June, 1918, at 1.44 o'clock P. M. 
at Congressional Library. 

EDWIN L. WILSON. 


4 Marshal s Return. 

July 18, 1918. 

Summoned by leaving a copy hereof with a person above the age 
of sixteen years, in possession of the premises; the defendant not to 
be found. 

MAURICE SPLAIN, 

U. S. Marshal, 

By ESKRIDGE, 

Deputy Marshal. 

Memorandum. 

July 30, 1918.—Trial—Contest. 


Judgment. 

July 30, 1918.—Judgment for plaintiff for possession of the 
within described premises after trial, with costs. 

R. H. TERRELL, 


i 


i 
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Appeal and Notice of. 

Filed August 1, 1918. 

******* 

To Edwin L. Wilson, Esq., Attorney for Plaintiff: 

You are hereby notified that 1, this 30th day of July, 1018, note 
an appeal from the judgment rendered in the above-entitled cause, 
and that 1 shall on the 2d day of August, A. I>. 1918, at the hour 
of ten o’clock A. M., in the Municipal Court of the District of Colum¬ 
bia. offer the United States Fidelity and Guaranty Company, a cor¬ 
poration of the State of Maryland, with its local office in the 
5 Southern Building, Washington, D. ('., as surety on the un¬ 
dertaking to be entered into herein. 

BOY A. G1LDEB. 


FULTON BRYLAWSKI, 

Attorney for Defendant. 


I approve. 

EDWIN L. WILSON, 

Att’y for Piff. 

Undertaking on Appeal. 

Filed August 5, 1918. 

******* 

The defendant desiring to appeal from the judgment of the said 
court, rendered against him in the above-entitled cause on the 30th 
day of Julv, 1918. to the Supreme Court of the District of Columbia, 
and Rov A. Gilder and United States Fidelity & Guaranty Co. his 
sureties'appearing and submitting to the jurisdiction of the said 
Supreme Court of the District of Columbia, undertake jointly and 
severally to abide by and pay the said judgment if it shall be af¬ 
firmed, together with all the costs of the appeal and all intervening 
damages to the leased property, and compensation for the use and 
occupation thereof from the date of the said judgment to the date 
of its affirmance, which said judgment, if affirmed, may be rendered 
against them by the said appellate court, jointly, or either of them 
separately in this case, for the amount of the judgment so affirmed 
and the intervening damages, compensation and costs aforesaid. 

Signed this 1st day of August, 1918. 

ROY A. GILDER. 

UNITED STATES FIDELITY AND GUAR¬ 
ANTY COMPANY, [seal.] 

By WM. S. SWORMSTEDT, 

Attorney in Fact. 

Witness-: 

C. JACKSON. 

K. WATERS. 

Approved first day of August, 1918, by 

ROBERT H, TERRELL, 

Judge , 


V, 


A 

t 
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Certificate of Municipal Court on Appeal. 

Filed Aug. 5, 1018. J. R. Young, Clerk. 

. * 

In I lie Municipal Court of the District of Columbia. 

A 

L. A T. No. 102,021, 01,533. 

Emma .J. Dickens, Plaintiff, 


Hoy A. ( older, Defendant. 

Pate. Proceedings. 

1018. 

July 18. Sworn complaint tiled. 

18. Summons A copy issued—returnable July 30, 10 A. M. 

18. Service of summons by leaving copy thereof with a person 
above age of sixteen in possession of the premises, def t 
not to be found. 

30. Trial-Contest. 

30. Judgment for plain till' for possession A Costs. 

Aug. 1. Appeal, notice of, tiled. 

1. “ undertaking on, (U. S. Fidelity A Guaranty Co., 
as surety) liled and approved. 

2. Certificate on appeal, together with all papers in case filed 

with Clerk of Supreme Court, D. (A, A appellant notified. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and ot all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this 2 day of August, 
A. D. 1918. 

Costs paid by Plaintiff, $2:85. 

Costs paid by Defendant, $1.00. 

BLANCHE NEFF, 


By K. A. BRYANT, 

Assistant Clerk. 


Affidavit of Plaintiff under Rule Nineteen. 
Filed August 12, 1918. 


District of Columbia, To wit: 

Emma J. Dickens being duly sworn on oath says that she is the 
plaintiff in the above entitled cause and brought this suit in the 
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Municipal Court as the owner of premises No. 134b Monroe Street, 
Northwest, Washington, D. C 1 ., for the possession thereof; that from 
the 15th of April, 1014, to April 15, 1015, the defendant occupied 
the upper apartment of said premises (the said premises consisting 
of two separate apartments) as tenant under a written lease entered 
into between him and illett A Reineeko t o., agents of plaintiff, 
at the monthly rental of $28.50, and at the termination of said writ¬ 
ten lease said tenant remained in possession ot said premises as ten¬ 
ant by sufferance and paid the same monthly rental ot $28.50 to said 
agents until the month ol May, 1018, when detendant began the 
payment of said monthly rental of $28.50 direct to plaintiff as the 
owner thereof. That on the 13th day ot dune, 1018, plaintiff, 
through her attorney, served a thirty day notice personally on the 
defendant to vacate and quit said premises on the 15th day of July, 
191S, a copy of which notice is tiled in this cause and is made part 
hereof ; that on the 18th day of July, 1918, the defendant having 
failed to vacate at the end of his tenancy, plaintiff started these pro¬ 
ceedings in the Municipal Court for possession, and after full hear¬ 
ing before one of the Judges of said Court on the 30tli of July, 1918, 
judgment was entered in said Court in favor of plaintiff for posses¬ 
sion. Affiant further sets forth that in the month of No- 
S vornber, 1917, her husband died leaving her as his widow 
and one child, who is now 17 years of age; that before the 
death of her husband and since she has lived in Franklin Park, Vir¬ 
ginia, with her family and also one sister, unmarried, who has lived 
with her for a long period of years, except that plaintiff did live in 
Washington during last winter for several months during the bad 
weather with another sister, Mrs. Getzendanner, who then lived in 
Washington, but who now lives in Maryland. That since her hus¬ 
band’s death, and on account of her financial condition, she was 
compelled to seek employment and did receive an appointment in 
the United States Food Administration at A\ ashington, 11. C., one 
of the Departments of the Government made necessary by the state 
of war existing. That plaintiff is not a young woman, and her 
health is not the best, especially since an accident happened in 
which she was knocked down on one of the Streets of Washington 
by an automobile on the 6th of last April and was confined to the 
Emergency Hospital for nearly two months, which w as not \ 
additional impairment to her health, but also to her strained finan¬ 
cial condition. Affiant sets forth that she necessarily requires the 
possession of the property mentioned in these proceedings for her 
use and occupancy and that of her child and sister. Miss Moffatt, 
the latter who is also employed by the United States Government in 
the Food Administration at Washington, D. O., and in that way also 
helps to support plaintiff's household; that where affiant is now 
living in the State of Virginia the roads are bad and almost impas¬ 
sable at times, especially in winter, she not being directly on the 
car line but some distance away; that the car service to and from the 
city is not very good; that it is difficult to get fuel there and 
9 under the present conditions affiant has been unable to get 
any fuel for the coming winter; that unless affiant is able to 
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obtain possession of her property involved in these proceedings she 
will he compelled to give up employment this winter. Affiant fur¬ 
ther says that her sun. who is now old enough to do certain work for 
the (lovernment at Washington, is seeking night employment so 
that lu* can go to school in (hi* day, hut this will he impossible un¬ 
less she obtains possession of her property. 

Affiant further says that defendant has paid the rent for said 
premises to the fifteenth of July, 1918, the day when said tenancy 
terminated as aforesaid, and plaintiff claims, in addition to the pos- 
session of said premises, compensation for the use and occupation 
thereof from the fifteenth day of July. 1918. to the date of the judg¬ 
ment appealed from, also from the date of the judgment appealed 
from to the date of the judgment of this court, and also intervening 
damages accruing from tin* date of the filing of said affidavit to the 
day of the entry of judgment, together with costs of this suit, ex¬ 
clusive of all set-ofis and just grounds of defense. 

EMMA J. DICKENS. 

Subscribed and sworn to before me this ninth dav of \u<»u<t 
1918. ’ 

| skat.. | WILLIAM OSBORN, 

Xofar)i Public, /). (\ 

Copy of foregoing affidavit served on Att'v for Deft by leaving 
same^his office with clerk, Aug. 12/18. Edwin L. Wdlson. Att’y 

10 Affitla rit of Defense. 

Filed August 20, 1018. 


District ok Columbia, To wit: 

Kov A. Odder being duly sworn on oath says that he is the de¬ 
fendant in the above entitled cause wherein he is sued by Emma J. 
Dickens for possession of the premises now occupied by him at No 
1840 Monroe Street, Northwest, Washington. I). C., in the Municipal 
Court of the District of Columbia, and judgment for possession of 
said premises rendered in favor of the plaintiff. 

He admits that on the 13th day of June, 1918, the plaintiff served 
*i thiit\ day notice on him to vacate and ciuit the said premises on 
the 15th day of July, 1918. 

This affiant sets forth that he has no knowledge of the facts set 
forth in the affidavit of the plaintiff, wherein the plaintiff sets forth 
the allegation of the death of her husband in November, 1917, or 
that since her husband s death the plaintiff lias been compelled to 
seek employment and is employed in the United States Food Admin¬ 
istration at Washington, D. C., and that the plaintiff is in ill health 
since the accident which occurred to her by being struck by an auto- 
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mobile in Ibis city on the 6th day of April last, and having no 
knowledge of these facts affiant neither denies nor admits the same 
to be true. 

This affiant says that he is a married man. supporting a family 
in the District of Columbia, and was at the time of the bringing of 
the aforesaid suit in the Municipal Court an employe of the l nited 
States Covernment, and is at the present time employed by the 
United States Government, to wit, in the Copyright Office of 
11 the Library of Congress at Washington, D. C. 

This affiant denies that the premises now occupied by him 
are necessarily required by the plaintiff' for her occupation, for the 
reason that the plaintiff* owns a home in Virginia within easy reach 
of Washington by the electric lines running from Washington into 
Virginia, and that the plaintiff has resided in her home in \ irginia, 
as aforesaid, for a great many years, and is under no necessity or 
obligation whatsoever to remove to Washington at this time when 
the housing situation is so critical. And this affiant further sets 
forth that the plaintiff is the owner of other premises in the City ot 
Washington and District of Columbia now occupied by other ten¬ 
ants, who, like this affiant, also received a notice to vacate and re¬ 
move from same, and that upon the promise of these other said ten¬ 
ants to pay an increased rent to the plaintiff, the said plaintiff with¬ 
drew and canceled the said notice to vacate and now permits the said 
tenants to remain in peac-able possession of the other said premises 
owned by her. 

This affiant avers and believes and expects to be able to prove on 
the trial of this cause that the said premises now occupied by him 
are not necessarily required by the plaintiff for her own use and 
occupation and that by reason thereof this affiant is entitled to the 
use and occupation of the said premises together with reasonable 
eo®ts in his behalf sustained bv reason of the bringing of this suit. 

ROY A. GILDER. 


M 


Subscribed and sworn to before me this twentieth day of August, 
1918. 

[seal.] WADE H. RABBITT, 

Notary Public, />. 0. 


1*> Supreme Court of the District of Columbia. 

Tuesday, September 10, 1918. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 


Come now the plaintiff, by her counsel, as well as the defendant, 
by his counsel, and the cause is heard upon the plaintiff’s affidavit 
of merit and the defendant's affidavit of defense under the 19th Rule 


\ 
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of this Court, and was argued by counsel for the respective parties, 
and submitted to the Court: Whereupon, it is considered that the 
plaintiff, Emma J. Dickens, recover of defendant, Roy A. Gilder, 
the possession of premises (being the upper apartment) No. 1346 
Monroe Street, Northwest, Washington, in the District of Columbia, 
and also recover of the defendant, and the United States Fidelity 
and Guaranty Company, his surety, the sum of Fifty-one dollars 
and thirty cents ($51,30) for the use and occupancy of said prem¬ 
ises, and intervening damages, together with the costs of suit to be 
taxed by 11 le clerk, and have execution thereof. 

From'the foregoing judgment the. defendant, by his .Attorney, 
in open Court, notes an appeal to the Court of Appeals' the peiialty 
of the bond on appeal, to operate.as a Supersedeas is fixed in the Sum 
of Seven hundred and fifty dollars ($750). ; .V 


Memorandum . 

September 28, 1918.—Supersedeas Bond approved and filed. 
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Assignment of Errors. 
Filed October 3, 1918. 


******* 

The above defendant assigning errors to the judgment rendered 
by the Court in the above entitled cause respectfully submits that 
the Court erred as follows: 

(1) That the Court erred in awarding judgment to the plaintiff 
for possession of the premises set up in the proceedings. 

(2) That the Court erred in not holding that the defendant was 
entitled to a trial by jury. 

(3) That the Court erred in failing to hold that the defendant 
was entitled to retain possession of the premises under the Act of 
Congress, relating to the District of Columbia, known-as the Sauls- 
burv Resolution. 

i/ 

(4) That the Court erred in failing to hold that under the said 
Saulsbury Resolution the defendant was entitled to a trial by jury. 

(5) That the Court erred in assessing damages against the de¬ 
fendant and surety. 

FULTON BRYLAWSKI, 

Attorney for Defendant. 


Acknowledgment of service of the above assignment of errors this 
28 day of Sept., 1918. 


EDWIN L. WILSON, 
Attorney for Plaintiff. 


2—3222a 
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Designation of Record. 
Filed October 3, 1918. 


T" 

The Clerk will please prepare the record for appeal in the above 
entitled cause to the Court of Appeals of the District of Columbia to 

consist of the following records: • • i 

(1) All papers sent up on the appeal from the Municipal Court. 

(2) Affidavit of plaintiff under Rule Nineteen. 

(3) Affidavits of defendant. 

(4) Trial by court and judgment. 

(5) Appeafnoted in open court, notation of bond nxecl. 

(6) Memorandum of supersedeas appeal bond, including ap¬ 
proval thereof. 

(7) Assignment of errors. 

(51 This designation of record.^ ^ RRYJ AWf?KI 

Attorney for Defendant. 

Service acknowledged this 28 day of September, 1918 

hl>\\ IJN L. W 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 


I n m:i> States of A m krica, 

District of ( ofnmhia, ss: 

I lohn R Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
I t both inclusive, to be a true and correct transcript of tbe record, 
according to directions of counsel herein filed, copy of which is made 
oart of tiiis transcript, in cause No. (»1,•).>.» at Law, wherein Emma . . 
Dickens is Plaintiff and Roy A. (iilder is Defendant, as the same 
remains upon the tiles and of record in said ( ouit. 

In testimony whereof. I hereunto subscribe my name and attix 
tbe seat of said Court, at tbe City of Washington, in said District, 
this 17th day of October. 1918. 

| Scat Supreme Court of the District of Columbia. | 

JOHN R. YOCNO, 

Clerk. 

4 

Endorsed on cover: District of Columbia Supreme Court. No. 
:>222. ‘ Rov A. (iilder, appellant, vs. Emma J. Dickens. Court of 
Appeals. District of Columbia. Filed Nov. 7, 1918. Henry A\ . 
I lodges, dork. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1918. 


LUCILLE GILDER, WIFE OF DECEASED ROY A 

GILDER, APPELLANT, 


EMMA J. DICKENS 


FULTON BRYLAWSKI, 

Attorney for Appellant 


f 
















1 















i 




, 

i 

1 

i 


I 

i 


; 




I 

















4 


i 




. . 










31 n thf Court of Appals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1918. 

No. 3222. 

LUCILLE GILDER, WIFE OF DECEASED ROY A. 

GILDER, APPELLANT, 

vs. 

EMMA J. DICKENS. 

BRIEF FOR APPELLANT. 

Statement of Facts. 

This is an appeal from a judgment rendered under 
Rule 19 of the Supreme Court of the District of Co¬ 
lumbia. Since the docketing of the appeal, the ap¬ 
pellant, Roy A. Gilder, died, and his wife, Lucille 
Gilder, was, by order of this court, substituted in his 
place as appellant. 

Plaintiff (appellee here) filed her affidavit claiming a 
summary judgment for possession and for compensation 
for the use and occupation of upper apartment of premises 
1346 Monroe Street from the defendant, Roy A. Gilder, 
and for rent and intervening damages (Rec., p. 5), 
and the facts set up in her affidavit bearing on the 
question here involved, are in substance as follows: 
That she was the owner of the premises and served 
on the defendant, Roy A. Gilder, a 30 days’ notice to 
vacate the same; that before the death of her husband, 
which occurred in the month of November, 1947, and 



since, she has lived in Franklin Park, Virginia, but 
that she did live in Washington during last winter for 
several months; that since her husband’s death, and 
on account of her financial condition, she was com¬ 
pelled to seek employment and did receive an appoint¬ 
ment in the United States Food Administration in 
Washington, District of Columbia, one of the depart¬ 
ments of the Government made necessary by the state 
of war existing; that she necessarily required posses¬ 
sion of the property mentioned in the proceedings for 
her use and occupancy and that of her child and sister; 
that unless she was able to obtain possession of her 
property she would be compelled to give up her em¬ 
ployment this winter. 

The defendant, Roy A. Gilder, filed his affidavit 
of defense, wherein he set up that he had no knowl¬ 
edge of the facts set forth in the affidavit of the plain¬ 
tiff; that he is a married man supporting a family in 
the District of Columbia, and was at the time suit 
was brought in the Municipal Court against him, and 
is at the present time, employed by the United States 
Government, to wit, in the Copyright Office of the Li¬ 
brary of Congress, at Washington, D. C., and he denies 
that the premises are necessarily required by the plain¬ 
tiff for her occupancy or that of her child and sister, as 
the plaintiff owns a home in Virginia, within easy reach 
of Washington by the electric lines running from Wash¬ 
ington to Virginia, and that she has resided in her 
home in Virginia a great many years and is under no 
necessity or obligation whatsoever to remove to Wash¬ 
ington at this time, when the housing condition is so 
critical; that the plaintiff is the owner of other premises 
in the city of Washington, D. C., now occupied by other 
tenants, who, like the defendant, also received a notice 
to vacate and remove from same, and that upon the 
promise of those other said tenants to pay an increase in 
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rent to the plaintiff, the said plaintiff withdrew and can¬ 
celled the said notice to vacate and now permits the 
other said tenants to remain in peaceful possession of 
the other said premises owned by her; and he says 
that he believes and expects to be able to prove at 
the trial that the premises now occupied by him are 
not necessarily required by the plaintiff for her own use 
and occupancy, and that he is entitled to the use and 
occupation of the said premises (Rec., p. 7). Upon 
the hearing of the plaintiff’s affidavit of merit and the 
defendant’s affidavit of defense under the said 19th 
Rule of the said court, the court awarded the posses¬ 
sion of the said premises to the said plaintiff and ren¬ 
dered judgment against the defendant and her surety 
for the use and occupancy of the premises and inter¬ 
vening damages, together with the costs of suit to be 
taxed by the clerk. 

Assignment of Errors. 

1. That the court erred in awarding judgment 
to plaintiff for possession of the premises set up in these 
proceedings. 

2. That the court erred in not holding that the 
defendant was entitled to trial by jury. 

3. That the court erred in failing to hold that the 
defendant was entitled to retain possession of the 
premises under an Act of Congress relating to the 
District of Columbia, known as the Saulsbury Reso¬ 
lution. 

4. That the court erred in failing to hold under 
the said Saulsbury Resolution, that the defendant 
was entitled to a trial by jury. 

5. That the court erred in awarding damages 
against the defendant and surety. 
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ARGUMENT. 

The First Four Assignments of Error Involve but One 
Proposition, that the Court Should Have Held 
that the Defendant Was Entitled to a Trial by 
Jury Under the Saulsbury Resolution Under the 
Facts Set up in the Defendants Affidavit of 
Defense. 

The Congress of the United States, by its joint 
resolution to prevent rent profiteering in the District 
of Columbia, approved May 31, 1918, had in mind 
the necessity for providing for Government workers 
in the District of Columbia in view of the crowded 
condition existing, and to prevent owners of property 
from profiteering. 

The portion of this resolution that bears on the 
instant case is as follows: 

“That until a treaty of peace shall have been 
• definitely concluded between the United States 
and the Imperial German government, unless 
in the meantime otherwise provided by Congress, 
no judicial order, decree or judgment for the 
recovery of possession of any real estate in the 
District of Columbia, now or hereafter held 
or acquired by oral or written agreement or 
lease for one month or any longer period, or 
for the ejectment or dispossession of a tenant 
therefrom, shall be made, but all leases thereof 
shall continue so long as the tenant continues 
to pay rent at the agreed rate and performs 
the other conditions of the tenancy which are 
not inconsistent herewith, unless the tenant 
has committed waste, or has been guilty on the 
premises of conduct which constitutes a nui¬ 
sance or breach of the peace, or other misde¬ 
meanor or crime, or that the premises are neces¬ 
sarily required by the landlord or bona fide pur¬ 
chaser for occupation either by himself or his 
wife, children or dependents while he is in the 
employ of or officially connected with any branch 
of the government . . 




A. Consideration of Plaintiffs Affidavit . An exami¬ 
nation of the affidavit of the plaintiff, discloses the fact 
that she does not bring herself within the exception 
under the Saulsbury Resolution. She does not show 
that she was, at the time of the filing of the suit for pos¬ 
session, or at the time of filing the affidavit, in the 
employ of or officially connected with any branch of 
the Government. The necessity exists, under this 
resolution, that the plaintiff herself must be so em¬ 
ployed, and it is not sufficient that members of her 
family are so employed. If the plaintiff was in the em¬ 
ploy of the United States Food Administration it would 
have been easy for her to have made that statement 
as a fact, instead of which she says that— 

“ Since her husband’s death and on account 
of her financial condition she was compelled 
to seek employment and did receive an appoint¬ 
ment in the United States Food Administra¬ 
tion, Washington, D. C.” 

She does not attempt to say that upon the receipt 
of said appointment she entered the employ of the U* S. 
Food Administration, or that she was so employed 
at the time of filing the suit for possession or at the 
time of filing the affidavit under Rule 19, and this 
is borne out by her further statement wherein she says 
in the affidavit— 

“ That unless affiant is able to obtain possession 
of the property involved in this proceeding 
she will be compelled to give up employment 
this winter,** 

She does not disclose the nature of the employment 
she will have to give up, nor can it be construed from 
the language used that said employment was with the 
U. S. Food Administration. 



B. Consideration of the Defendant's Affidavit. The 
defendant in his affidavit sets up the fact that at the 
time of the bringing of the suit for possession and 
at the time of filing his affidavit, he was an employee 
of the United States Government at the Library of 
Congress, Washington, D. C.; he denies that the premises 
are necessarily required by the plaintiff for occupation, 
and he says that she owns a home in Virginia, within 
easy reach of Washington by the electric lines running 
from Washington to Virginia; that she has resided at 
her home in Virginia for a great many years and is 
under no necessity or obligation whatever to remove 
to Washington at this time when the housing condition 
is so critical. As bearing upon the question whether 
she necessarily requires possession of the property, 
the defendant further says in his affidavit, that the 
plaintiff is the owner of other premises in this city, 
now occupied by other tenants, and that she notified 
all the other tenants of all the other houses to vacate, 
the same as she did the plaintiff, and that she there¬ 
after withdrew and cancelled the said notices to the 
other tenants to vacate, and permitted them to remain 
in possession by reason of the fact that they agreed 
to pay her an increased rental. 

The affidavit of the defendant may be considered 
from a twofold aspect; firstly, as denying that the plain¬ 
tiff necessarily requires the property in question under 
the Saulsbury Resolution, and, secondly, it discloses 
the fact that the plaintiff is profiteering, which is con¬ 
trary to the true intent and meaning of the Saulsbury 
Resolution. For instance, the plaintiff having notified 
the defendant to vacate and thereafter having brought 
suit for possession, and likewise, having notified the 
tenants of all the other houses owned by her to vacate, 
she could not successfully contend that she needed 
all these properties for the purpose of occupying them 
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herself. She could not possibly necessarily require 
more than one place for the purpose of living, and 
the fact that she did not attempt to gain possession of 
the other premises indicates that her efforts were not 
so much to gain possession of the premises as a desire 
for an increased rental, for the affidavit of the defendant 
sets up the fact to be that upon the promise of the 
other tenants to pay an increased rental she withdrew 
and cancelled the notices to them to vacate the premises 
and permitted them to remain in peaceful possession 
thereof. 

If the other tenants had not consented to pay an 
increased rental and she had filed suit for the possession 
of the premises occupied by them, in each case could 
she successfully contend that the premises, the pos¬ 
session of which was sued for, were necessarily required 
by her for her own occupancy and that of her family? 

Not only does the plaintiff fail to clearly show by 
her affidavit that she is employed by the Government, 
but the defendant denies that the premises are neces¬ 
sarily required by her for her occupancy, and sets 
up his reasons therefor. Do not these statements 
raise an issue of fact to be tried by a jury, and was 
not the defendant entitled to have the cause sub¬ 
mitted for determination by a jury? 

Rule 19 of the Supreme Court of the District of 
Columbia, relating to landlord and tenant, is not to 
be considered more drastic than the 73rd Rule of said 
Court, and it is really based upon that rule, and this 
Court has invariably held that where an issue of fact 
is raised by the affidavit of the defendant, that he is 
entitled to a trial by jury. The affidavit of the defend¬ 
ant further states that he believes and expects to be 
able to prove at the trial of the cause that the premises 
now occupied by him are not necessarily required by 
the plaintiff for her own use and occupancy. 
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This court has passed upon the sufficiency of the 
language—“ I am informed and believe and expect 
to prove at trial,” in the cases of— 

Cottington vs. Standard Bank, 40 App. D. C., 409. 
Hazen vs. Van Senden, 43 App. D. C., 161. 
Armour vs. Flook, 44 App. D. C., 415. 

In the case of Strauss vs. Hensey, 7 App. D. C., 
289, the court said: 

“The court can not question or traverse the 
truth of the facts stated in the defendant’s 
affidavit. These facts the court is bound, for 
the purpose of securing to the defendant the 
right of trial, to assume as true, and that, too, 
without reference to what the plaintiff may 
have stated in his affidavit. If the facts stated 
by the defendant, by any reasonable or fair 
construction, will constitute a defense to the 
action or claim of the plaintiff, it is the absolute 
constitutional right of the defendant to have 
that defense regularly tried and determined 
in due course of judicial investigation. No 
rule, however beneficial it may be ... as a 
means of preventing the use of sham or feigned 
defenses, or desirable for the expedition of busi¬ 
ness, can deprive the defendant of his right.” 

In Booth vs. Arnold, 27 App. D. C., 287, the court said: 

“If the defendant’s affidavit of defense, by 
any fair construction, constitutes a defense to 
the action, the 73rd Rule does not apply and 
the cause must be tried in the ordinary course.” 

To the same effect, Patterson vs. Barrie, 30 App. 
D. C., 531. 

This court passed upon Rule 19 of the Supreme 
Court of the District of Columbia in the case of the 
Columbia Laundry Company vs. Ellis, 36 App. D. C., 
583, in which this court stated that the rule was analo^ 
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gous to common law Rule 73, and was most equitable 
in its application. 

Affidavits of defense are to be liberally construed 
in favor of the defendant’s right to make and main¬ 
tain his defense. 

Brown vs. Ohio National Bank, 18 App. D. C., 598. 

Meyers vs. Davis, 13 App. D. C., 361. 

St. Clair vs. Lusby, 12 App. D. C., 161. 

Humphrey vs. Bogan, 18 App. D. C., 449. ♦ 

The affidavit of defense should in no case be so 
rigidly and strictly construed as to embarrass the 
defendant in availing himself of what might be regarded 
a Valid defense. All that is required is that it state 
facts which Will satisfy the court of the good faith of 
the defendant in making the defense and that such 
defense is not of a frivolous or dilatory character. 

Daley vs. Dist. of Columbia, 4 App. D. C., 356 

It is a well settled construction of the 73rd Rule, 
that while the affidavit of the plaintiff, which would 
deprive the defendant of his right to trial by jury, 
is to be construed with some strictness, that of the de¬ 
fendant must be accorded a fairly liberal interpretation. 

Dobbins vs. Thomas, 26 App. D. C., 157. 

Potomac Laundry Co. vs. Miller, 26 App. D. C., 
230. 


II. 

The Court Erred in Assessing Damages Against the 

Defendant and Surety. 

The affidavit of the plaintiff and the affidavit of the 
defendant, taken together, raise a question as to the 
right of the plaintiff to recover possession of the 
premises and judgment for rent and intervening damages, 
and it was a question for the jury to determine whether 
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the plaintiff necessarily required the premises, and 
whether she was, in fact, in the employ of or officially 
connected with any branch of the Government. And 
in view of the failure of the affidavit of the plaintiff to 
state clearly the facts bringing her within the exception 
set forth in the Saulsbury Resolution, and the facts 
set forth in the affidavit of the defendant, it is sub¬ 
mitted that this was a question for the jury. 

Conclusion. 

The trial justice in awarding summary judgment 
for possession, and for rent and intervening damages, 
deprived the defendant of a trial by jury to which 
he was entitled, and for the error committed, it is re¬ 
spectfully submitted that the judgment appealed from 
should be reversed. 

FULTON BRYLAWSKI, 

Attorney for Appellant. 

Washington, D. C., Jan. 10, 1919. 
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October Term, 1918. 


No. 3222. 


LUCILLE GILDER, WIFE OF DECEASED ROY 
A. GILDER, APPELLANT, 
vs. 

EMMA J. DICKENS, APPELLEE. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

This is an appeal from a judgment rendered by the 
Supreme Court of the District of Columbia in a land¬ 
lord and tenant proceeding under Rule 19 of said Court, 
the same having been appealed from a judgment of the 
Municipal Court of this District in favor of the appellee 
for the possession of the upper apartment at No. 1340 
Monroe Street, Northwest, Washington, D. C. Since 
the docketing of said appeal the appellant died and his 
wife, Lucille Gilder, has been made a party appellant 
in his stead. 

Judgment was rendered by the lower Court in this 
cause under Rule 19 of said Court upon the affidavit of 
merit of appellee and the affidavit of defense of appel- 
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lant. Appellee's claim for possession, as set forth in 
said affidavit, are briefly, that she is in the employ of the 
United States; that she was in such employment at the 
time of the commencement of these proceedings, and 
that she is the owner of said premises and required the 
same for her own use; that the yearly lease of same made 
between appellant and Willett & Reinccke, agents of 
appellee, having expired, appellant remained in posses¬ 
sion thereof, paying the same monthly rental as set forth 
in the yearly lease until the month of May, 1018, when 
appellant began the payment of the same monthly rental 
to appellee, as the owner thereof, until July 15, 1918, 
when the notice for possession terminated (Rec. 3), 
after which proceedings for possession were started in 
the Municipal Court of the District of Columbia, where 
judgment in favor of appellee for possession was ren¬ 
dered after a full hearing. The facts further show that 
appellee’s husband died and she was compelled to and 
did receive appointment in the Food Administration at 
Washington, D. C., prior to the commencement of these 
proceedings, and that unless she can secure possession of 
said premises she will be compelled to give up employ¬ 
ment during the winter, she being compelled to come 
from a distant point in Virginia, where the roads are 
bad and her house being off the railroad running into 
Washington, and she being not a young woman and 
having recently suffered severely from an automobile 
accident. The facts further show that she has a de¬ 
pendent son and also has a sister living with her and 
employed in the Food Administration at Washington, 
D. C., and whose financial aid helps to support her house¬ 
hold. 

Appellant by his affidavit of defense sets forth, among 
other things, that he is a married man, supporting a fam- 




ily in Washington, D. C., and is employed in the Li¬ 
brary of Congress. He denies, as a mere matter of con¬ 
clusion, that the premises are necessarily required by ap¬ 
pellee owner for her occupation and that she is under no 
necessity or obligation to remove to Washington. Fur¬ 
ther appellant sets forth that appellee is owner of other 
premises in Washington, D. C., and had given notice to 
other tenants to quit, and concludes by the general state¬ 
ment that he expects to prove at the trial that appellee 
does not necessarily require possession of premises in¬ 
volved herein. 

Argument. 

The appellee under ordinal*) conditions would be en¬ 
titled to possession of the property involved herein 
under the facts set forth without contention, but the ques¬ 
tion is raised that under the Saulsbury Resolution (quot¬ 
ed in appellant’s brief) she is not so entitled. 

Appellee has made out a strong case on the facts show¬ 
ing that she “necessarily required” possession of this 
property for her own “occupation” and two courts have 
already so held as shown in the record. She says that 
she lived in Virginia with her husband and that in No¬ 
vember, 1917, he died leaving her as his widow and one 
child, who is now 17 years of age; that after his death 
she sets forth her financial condition and says that she 
was compelled to seek employment in the United States 
Government at Washington and received an appointment 
in the Food Administration and that unless she could 
gain possession of the premises involved, where she could 
be near her place of employment, she would be compelled 
to give up her position in the winter time; that she is 
not a young woman and that the roads where she lives in 
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Virginia are bad and that it is difficult for her to get to 
and from Washington, her property there being situated 
away from the railroad, and that after her husband’s 
death and before the effort to get possession of this 
property she suffered severe injuries from an automobile 
accident, all of which impaired her health, notwithstand¬ 
ing which she is compelled to work to support herself 
and child. 

In taking up appellant s brief we desire to call at¬ 
tention to the headlines that “the first four assignments 
of error involve but one proposition, that the Court 
should have held that the defendant was entitled to a trial 
by jury under the Saulsbury Resolution.” The second 
assignment of error does not so state and evidently was 
intended, when drafted, to raise the validity of Rule 
10, but this has apparently been abandoned as the brief 
(p. 8) refers to the case of the Columbia Laundry Co. 
vs. Ellis, 36 Apps., D. C., 583, in which this Court stated 
that the rule was analogous to common law rule 73, 
which was most equitable in its application, so that be¬ 
ing disposed of the brief (with one exception) simply 
deals with the application of numerous cases decided by 
this Court in which Rule 73 was involved and to show 
by analogy that the facts set up by appellant in his affi¬ 
davit of defense are sufficient to give him a trial by jury. 

It may be apparent to the Court that this is a succes¬ 
sion of appeals for delay, during which time possession 
of valuable property is being withheld from the appellee, 
the owner thereof. 

When we scrutinize the cases cited by appellant’s 
brief we cannot take issue as to the law announced; but 
simply whether the facts set forth in defense are sufficient 
to meet the requirements of the many adjudicated cases. 
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In the first place, where in the affidavit are any facts 
set forth that should render the owner of real estate 
powerless to secure possession under Rule 19? It con¬ 
sists of generalities and mere conclusions as to any vital 
matter. 

After stating that he is a married man, etc., and is 
employed in the Library of Congress, he goes on to say 
that the premises now occupied by him are not necessar¬ 
ily required by plaintiff (appellee) for her own occupa¬ 
tion, and then sets forth that she has a home in Vir¬ 
ginia on the electric cars and that she has resided in Vir¬ 
ginia for many years and is under no necessity or obli¬ 
gation to remove to Washington, forgetting that this 
does not traverse the facts of the appellee’s affidavit be¬ 
low when she says that her husband died and she was 
compelled to seek and did get employment in the Food 
Administration at Washington, one of the branches of 
the Government made necessary by the war. 

Appellant in his affidavit below then proceeds to set 
up that appellee owns other real estate in Washington 
and makes an unfair insinuation as to her motives in 
the matter, but such argument is illogical, and so lack¬ 
ing in force upon which to base a conclusion in his favor 
as to temporize with the processes of the Court, for 
that, if otherwise, one would be penalized for own¬ 
ing more than one house or living apartment in Wash¬ 
ington under conditions as recently prevailing, for in 
such event it would only be necessary to prove the own¬ 
ership of other property and one in appellee’s position 
would be powerless to secure possession of any, for the 
same defense, if open to one, would be open to any and 
all tenants. 

Appellant then concludes his affidavit of defense with 





the statement that he expects to prove on the trial that 
the said premises now occupied by him are not necessar¬ 
ily required by appellee for her own use and occupation, 
which is merely a conclusion and not based upon any 
facts which would entitle him to a judgment for posses¬ 
sion upon a trial, simply basing this conclusion on the 
terms of the Saulsbury Resolution. 

Appellant in his brief devotes one page to the word¬ 
ing in appellant's affidavit below under the rule in ques¬ 
tion, taking the position that she did not state specifical¬ 
ly that she was actually employed in the Food Admin¬ 
istration at Washington, but adopting his own argument 
it can be readily seen that she was so employed from the 
quotation in the brief (p. 5) from appellee’s affidavit, 
where she says that she was “compelled to seek employ¬ 
ment and did receive an appointment in the United 
States Food Administration, Washington,” and further 
“that unless affiant (appellee) is able to obtain possession 
of the property involved in these proceedings she will 
be compelled to give up employment this winter.” In 
the extracts quoted one could not reasonably arrive at 
any other conclusion than that the appellee was actually 
employed in the services of the United States Govern¬ 
ment at the time that these proceedings were started, and 
especially as appellant’s affidavit of defense did not deny 
that appellee was so actually employed, which could 
easily have been established. Then the Court must con¬ 
sider from the record that in addition to the case being 
tried in the Supreme Court of the District upon the affi¬ 
davits set forth in the record, that it was tried in the 
Municipal Court where the witnesses were on the stand 
and testified fully and all facts brought out upon which 
judgment for appellee for possession was given, which 




Court has strictly adhered to the terms of the Saulsbury 
Resolution in passing judgment. 

The cases cited by appellant dealing with numerous 
decisions of this Court as to the application of Rule 73 
of the lower Court, analogous to Rule 19 of the same 
Court, simply deal with facts set up in each case which 
were or were not sufficient upon which to grant a sum¬ 
mary judgment under the terms of Rule 73, and we see 
no possible application of those cases to this case, but 
insist that there is an absolute failure of appellant to set 
up sufficient facts to warrant a trial by jury and thus 
withhold from the owner of real estate possession for 
an indefinite period. 

We respectfully submit that the judgment of the lower 
Court should be affirmed. 

Mason N. Richardson, 

Edwin L,. Wilson, 

Attorneys for Appellee. 


